Rc300137
NOx SIP C4dl
June 6, 2001

TITLE 326 AIR POLLUTION CONTROL BOARD

L SA Document #00-137

SUMMARY/RESPONSE TO COMMENTSFROM THE THIRD COMMENT PERIOD
The Indiana Department of Environmental Management (IDEM) requested public comment from
April 1, 2001, through April 23, 2001, on IDEM's draft rule language. IDEM received comments from

the following parties:

Citizens Thermd Energy (CTE)
Alcoa Power Generating Corporation (APGC)
Enron Corporation (EC)
Purdue University (PU)

BP Amoco Oil (BP)
NiSource (NS)
Cinergy Corporation (CIN)
Clean Air Action Corporation (CAAC)
Indiana Municipa Power Agency (IMPA)
Indiana-K entucky Electric Corporation (IKEC)
Bethlehem Sted Corporation (BSC)
Ispat Inland Incorporated (1)
EnviroPower of Indiana (EPY)
American Electric Power (AEP)
Hooser Environmenta Coundil (HEC)
Citizens Action Codlition of Indiana (CACIH
Natura Resources Defense Council (NRDC)
Save the Dunes Council (SDC)
Savethe Valey (sv)
Sierra Club-Hoosier Chapter (SCHC)
Valley Watch, Incorporated (VWI)
John D. Smith (JDS)
U.S. Sted Group (USss)
Indiana Electric Utility Air Work Group (IEUWG)
United States Environmenta Protection Agency (USEPA)
Tenaska Incorporated (TI)
Hooser Energy Rurd Electric Cooperative, Incorporated (HE)
Williams Energy (WE)
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SaeLine Energy, LLC (STE)

Following is asummary of the comments received and IDEM's responses thereto:
Generd

Comment: Itisin Indianas best interest to not have U.S. EPA impose afedera implementation
plan. IDEM should continue to develop a NO, rulemaking that adheres to the federd requirements, as
they relate to any NO, budget. (AGPC)

Response: IDEM agrees.

Comment: We are concerned about the process being used to findize thisrule, dthough we
recognize IDEM:=s legd requirement to publish the proposed rule that was preliminarily adopted. We
question the practicality and purpose of the comment period, when IDEM has made clear that changes
to the proposed rule will be made and thisis not the rule that will be presented to the air pollution
control board for final adoption. Thereis concern that comments on possible revisions are not afforded
offica comment gatus and not part of the officia record. 1n addition, extremely tight comment
deadlines and arush to findize the rule have important implications for issues of this complexity and
magnitude. (NS) (IEUWG)

Response: IDEM has followed the requirements of state law regarding publication of the proposed
rule and the third comment period. IDEM has dso gone far beyond minimum lega requirements and
provided many opportunities for informa comment on therule. While informa comments are not
considered Aofficidl under the state rulemaking process, IDEM takes them just as serioudly asif they
were. IDEM will recommend a number of changes to the rule based on both forma and informal
comments and in this Response to Comments document is providing answers to many of the informa
comments submitted on the version of the rule IDEM circulated on March 29, 2001. For arulemaking
that involves as many issues as this one does, supplementing the officid, legdly required public
comment periods with other opportunities for input and discussion is essentia, and IDEM has used this
gpproach in severd of its more complex rulemakings.

Comment: Thereis concern about the uncertainty regarding the emissions budgeting process and
budgetsincluded in thisrule. These budget uncertainties are adirect result of the court actions
regarding the Aphased approach(l that U.S. EPA has indtituted in response to the various court actions.
(NS)

Response: IDEM is not sure what the commenter means by “uncertainty” in the budget. IDEM has
worked closdly with U.S. EPA and the regulated community to work through the various issues related
to the emissions budgets. Thiswork has resulted in the development of fina budgets that have been
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settled for some time and provide certainty for the regulated sources. These budgets should not be
affected by the Phase | and Phase |1 approach indtituted by U.S. EPA.

Comment: IDEM should extend the rule development schedule to alow more time to reconsider
and refine the concepts developed in the comments before preparing afina verson of the rule for fina
adoption. We bdlieve the extremdy tight deadlines have hindered the full evauation and language
development to incorporate some more innovative recommendations submitted previoudy, including
comments on possible revisons to the rule. There has not been sufficient time to fully review the
implications of possible changesto the rule. IDEM should republish arevised rule for public comment
after al forma and informa comments have been received. (CIN) (NS) (IEUWG) (STE)

Response: The development and implementation of U.S. EPA-s NO, reduction requirements have
been under discussion among IDEM, affected sources, and the public since at least 1998. In the past
12 months, snce the forma commencement of this rulemaking, IDEM has had over thirty meetings,
conference cals or informationa sessionswith interested parties to discuss proposed concepts, rule
language, and individud concerns.  Although moving expeditioudy because of federd deadlines, there
has been ample opportunity for afull discusson of the issues. It istime to acknowledge that some of the
more innovative recommendations urged by commenters will Smply not be gpproved by U. S. EPA,
even under the new Adminidration. Indiana should findizeits NO, SIP Cdll rule.

Comment: IDEM should withdraw #98-235 (APCB). Recent actions by the U.S. Supreme Court
has brought certainty regarding the NO, SIP cdll rule. (NS)
Response: IDEM will withdraw #98-235 when this rulemaking is completed.

Comment: IDEM should dlow for additiona input and public review. Many mgor issuesreman
unresolved, but IDEM is proposing to only alow the Third Notice of Public Comment that only
addresses the preliminarily adopted rule and not the rule that will reflect the resolution of these issues.
Under Indianalaw, the comment period is required for dl changes that arise from comments before and
during the preiminary adoption public hearing. Many of the issues brought up during the hearing have
not been resolved and IDEM s gill consdering changesto therule. This process may subject the
entire rule to legd chalenge and may require anew preiminary adoption. (IKEC) (IEUWG)

Response: IDEM has dlowed for dl of the forma rulemaking procedures, found in IC 13-14-9, to
occur. In addition, IDEM hdd informa workgroup meetings with individuds affected by thisrule. The
formd rulemaking procedures are the only requirements by law and have been followed accordingly.

The purpose of the third comment period isto address changes between the Second Notice of
Comment Period and preliminary adoption (IC 13-14-10-3) not, as the commenters sugges, al
changes that may arise from comments made during the first hearing. The fact is that issues often arise
during and &fter the first hearing that lead to the department suggesting further changesto therule.
Most often these changes are directly responsive to comments made by affected sources and the
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public. Revisions proposed during thistime period are not required to go through a comment period.
In this case, however, IDEM has made them available for informd review.

Comment: IDEM should delay any action on this rule until the mgor issues such as, the Section
126 rule and the consideration of the AOhio Proposall have been fully resolved. (IKEC) (IEUWG)

Response: IDEM has discussed these issues on severd occasions with U.S. EPA and
Commissioner Kaplan submitted aforma request to the Acting Adminitrator for Air and Radiation
about both the issues specifically mentioned as well as others. U.S. EPA has made clear in its response
to IDEM:s letter and in other public arenas as well that the Ohio proposd is not gpprovable. With the
May 15, 2001 court decision on the Section 126 rule and U.S. EPA:=s response to IDEM on that issue,
IDEM bdlieves that thisissueis sufficiently resolved for Indianarss rule to move forward to find
adoption.

Comment: IDEM should include language that would dlow for flexible and voluntary reductions
from non-budget sources. Allowances would be alocated for verifiable, quantifiable, and enforcegble
reductions that would then be transferred to the trading budget. Thiswill encourage greater
opportunities for emissions reductions. (CIN) (CAAC)

Response: IDEM will continue to discuss flexible and cost-effective gpproaches to NO, control,
which can be quantified, verified and assured through enforceable mechanisms. Such measures, if
proposed, can be amended into Indiana=s rule and SIP and may provide a mechanism to increase the
trading budget. Thetype of generd language that has been suggested by commenters is not sufficiently
specific for purposes of thisrule, however.

Comment: IDEM should dow down the rulemaking process. We are not aware of any sanctions
that would be taken if IDEM delays the rulemaking for one to two (1-2) months. It isunlikely that U.S.
EPA will issue afederd implementation plan unlessiit looks like IDEM will not adopt arule
implementing the SIP call by May 2004. While U.S. EPA has started a Asanctions clock@, IDEM has
over ayear to complete the rulemaking. The need to findize the Chicago area nonattainment plan is not
aufficient judtification for pushing the rule through without adequate comment. If IDEM has any
documents that demondrate that U.S. EPA will impose sanctions on the date if the rule is not
completed by the end of May, we request that these documents be made available to the public. (AEP)
(IEUWG,) (STE)

Response: U.S. EPA:s |etter to Commissioner Kaplan of May 3, 2001, which has been made
available to interested parties, explains that agency:s legd requirements for completing approva of an
IndianaNO, SIP cdl rule. IDEM can provide a copy of the federd Consent Decree between U.S.
EPA and the Natural Resources Defense Council that establishes these deadlines upon request.
Moreover, as noted above, there has been substantial time devoted to discussions on thisrule.
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Comment: The Third Notice of Comment Period plays avitd role in the consderation and adoption
of amendments to the preiminarily adopted rule. The ar pollution control board may finaly adopt a
rule that includes such amendments only if they are alogicad outgrowth of the proposed rule and
comments received at fina adoption. Amendments incorporated in the find rule are alogica outgrowth
of the proposed rule and comments at the find adoption only if the notice and comments Afairly
gppraise interested persons of the specific subjects and issues contained in the amendment.;i. We do
not believe that publication of a draft rule that may be superceded isafair notice and may be aviolation
of due process. (IEUWG)

Response: According to 1C 13-14-9-10, the board may adopt an amended rule if the languageisa
logica outgrowth of the preliminarily adopted rule and comments. A logica outgrowth, as noted, is
based on the language of the proposed rule and any comments. The logica outgrowth is aso based on
whether the interested parties were allowed adequate opportunity to be heard by the board.

In thisingtance, the revisons that IDEM will recommend to the Board are logica outgrowths of
the proposed rule, comments from interested parties in the forma comment periods, informa comments
received a workgroups and at the request of IDEM, and comments from the U.S. EPA. All of these
will be raised before the Board so an adequate opportunity will be afforded to those who wish to
discuss further changes.

Thisprocessis not aviolaion of due process. All interested parties have had formd and informal
opportunities to review the rule and proposed revisons. They will have afind forma opportunity & the
Board meeting on June 6. All of the basic issues were raised and discussed long before the proposed
rule was published. Revisions discussed recently are variations and refinements of these basic issues.

Comment: IDEM should include a mandatory Areopener(l provision in the rule that mandates thet if
U.S. EPA modifiesthe NO, SIP call to make it more flexible, then IDEM shdl reopen therule to
incorporate the increased flexibility. IEUWG)

Response: IDEM does not believe that a mandatory reopener is gppropriate to include in thisrule.
Although there are absolutely no indications that U.S. EPA intends to make revisons to the NO, SIP
Cdl, if there were & some time in the future, IDEM would undertake rule revisons on its own initiative,
or interested parties could petition the Board for the rule to be amended pursuant to 1C 13-14-8-5.

Comment: U.S. EPA made some changes in developing 40 CFR 97 that improved upon the model
rule making the program requirements more comprehensible and in many case more flexible. U.S. EPA
IS encouraging states to make these changes in their rules and believes some changes must be made to
dlow for trading between the sources under the SIP call and Section 126. The changes aso reflect
recent revisonsto 40 CFR 75. A tableisavailable that listsdl of the changes. (USEPA)

Response: IDEM will recommend revisons to the rule consstent with changes in the federd rules.

Comment: BP Amoco has entered into a Consent Decree with U.S. EPA that will require
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ggnificant NO, reductions. These reductions have not been factored into the NO, SIP call budgets.
These reductions will be redlized by 2004 and IDEM should increase the dlowance dlocation for BP
Amoco commensurate with these reductions. (BP)

Response: The rule as structured does not permit IDEM to increase any individua sourcess
alowance alocation based on reductions made at facilities not covered by the rule, whether those
reductions are voluntary or, asin this case, required by a Consent Decree or other legd requirement.
The opt-in provisons of the rule are intended to allow sources making reductions at other facilitiesto
join the trading program and obtain flexibility through alowances generated by those reductions. IDEM
redlizes that under BP Amocoss particular circumstances, the opt-in program would not give Amoco full
credit for the Consent Decree reductions.

326 IAC 10-3 - Cement kilns

Comment: Indiana must provide documentation thet the Louisville arearemains in atainment
without the requirements of 326 IAC 10-1 or demongirate that there are less NO, emissons and the
risk of extreme daily and monthly emissonsisminima. For the second demondration, any kilnsin the
area could not opt into the trading program. (USEPA)

Response: The 326 IAC 10-3 limits for the 326 IAC 10-1 applicable kilns are forty-seven percent
to sixty-four percent (47% to 64%) on adaily bass and eighty-five percent (85%) on athirty (30) day
rolling average basis of the 326 IAC 10-1 limits, therefore, the probability of these kilns exceeding 326
IAC 10-1 emission leves, if complying with 326 IAC 10-3, isminimal, even on adally bass Also, if a
source chose to opt into the trading program, it would emit at or below its 326 |AC 10-3 requirements.
Therefore, opt-in for such kilns would not cause emissions to exceed 326 |AC 10-3 and hence 326
IAC 10-1 levels.

Comment: A definition of clinker should be included in 326 IAC 10-3-2. (USEPA)
Response: IDEM will include a definition of clinker.

Comment: For the emission limits under 326 IAC 10-3-3(a)(2) and reduction requirements under
326 IAC 10-3-3(a)(3), IDEM should require compliance based on a thirty (30) day rolling average.
Kiln emissons are highly variable and short-term testing is not appropriate. In addition, any basdine
should be established usng CEMs and a thirty (30) day average and this should be reflected in 326
IAC 10-3-3(c)(2). (USEPA)

Response: IDEM bdlieves the rule should mirror the averaging period for the federd trading
program that is an ozone control period average. IDEM does not believeit is appropriate to use
CEMs data from 2002 to establish a baseline and that it should be based on historical data. Many
sources may have dready ingtaled control measures to comply with the rule by this date. The SIP call
was developed looking at a 1995 basdline that was projected to 2007 and IDEM believes the historical
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data should be used to establish aunit’ sbasdine. IDEM aso believes that indusiry average emisson
rates should be used for the establishment of the basdine.

Comment: The following comments are offered concerning the requirements under 326 IAC 10-3-
4.
 If akilnisdready operating a CEMSs, it should be required to continue to operate and maintain the

CEMs. A CEMsisaso required for kilns complying with 326 IAC 10-3-3(a)(2) or 3(8)(3) and

those complying with 326 IAC 10-3-3(a)(1) should use the CEMs for seasond reporting.

* Kilnsthat are complying with 326 IAC 10-3-3(8)(1) that do not have CEMs are not required to
perform annud testing.

* If akilniscomplying with the limitsin 326 IAC 10-3-3(a)(2), an averaging time of at most thirty
(30) days needs to be developed, aong with atesting program congistent with this approach. The
program could be based on CEMs or parameter monitoring.

A kiln complying with 326 IAC 10-3-3(8)(2) needs to establish a basdine with CEMs and should
be required to ingtal the CEMs no later than May 1, 2002. (USEPA)

Response: IDEM agrees that where a CEMs is dready in operation and the unit is complying with
326 IAC 10-3-3(a)(2) or 3(a)(3), CEMs are appropriate for demonstrating compliance. IDEM aso
agrees that kilns complying with a control technology requirement should not be required to conduct
annua stack testing. IDEM does not agree that athirty (30) day average is appropriate and that an
ozone control period average is gppropriate for the purposes of thisrule. This approach is consstent
with the NO, SIP cdl target of ozone season reductions. However, IDEM does agree that additional
language is needed to address enforcement issues with an ozone control period average and has
included such language under 326 IAC 10-3-6. IDEM does not agree that a CEMsiis required to
edtablish a basdine and requiring a CEM s established basdine in 2002 could pendize units where
controls have dready been ingtdled.

Comment: The following comments are offered concerning the requirements under 326 IAC 10-3-

* Itisrecommended that kilns complying with 326 IAC 10-3-3(a)(1) report results of performance
testing and daily cement production. However, since these are technology requirements, U.S. EPA
can consder gpprovd of arule that does not require the test reporting requirements.

* Kilns complying with an emisson limit on a pound of NO, per ton of clinker will need to keep
production records to ensure compliance on at least athirty (30) day rolling average.

* Kilnsusing CEMs should determine compliance based on CEMs data and kilns not usng CEMs
should establish an emission rate based on average industry emission factors, Site specific emisson
factors developed from testing, or an approved dternative emission factor. (USEPA)

Response: IDEM agrees, except that compliance on athirty (30) day rolling average is not needed
and an ozone control period average should be used.
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Section 126 Rule

Comment: There are concerns about the interaction between this rule and the Section 126 rule. It
isimpossible for IDEM to develop an appropriate interpretation of the interaction between the two
rules until the litigation of the Section 126 rule has been completed. (NS) (IEUWG)

Comment: Itisvirtudly certain that there will be some differences between the Section 126
program and a program under this rulemaking. While Cinergy gppreciates IDEM’ s continued
discussons with U.S. EPA to find a resolution, sources subject to the Section 126 rule should be
exempt from this rulemaking. (CIN)

Comment: IDEM should continue to work with U.S. EPA to address issues related to the Section
126 rule. If the Section 126 rule cannot be eiminated, IDEM should work with U.S. EPA to make the
Section 126 rule condggtent with the Indianarule, especialy the twenty-five (25) ton exemption and the
dlowance adlocations. (IMPA)

Comment: A find rule should not be presented to the air pollution control board until the litigation
concerning the Section 126 rule has been resolved. Rushing forward will potentialy place sourcesin
Indiana at a disadvantage in the future should this rule prove incompetible with the Court ruling.
Additiona rulemaking could be done to correct discrepancies, but state and federd action would be
required before the changes are operable. (IMPA) (CIN) (AEP) (STE)

Comment: The language concerning Section 126 sources should be withdrawn. We do not believe
that any trangtion language suggested by U.S. EPA would be sufficient prior to the Court ruling on the
litigation. The language under 40 CFR 52.34(i) states that the Section 126 rule will be withdrawn once
U.S. EPA gpproves a SIP rule, so the language concerning the Section 126 sourcesis not needed in
Indiana srule. IDEM should encourage U.S. EPA to follow the plain reading of 40 CFR 52.34(i).
(AEP)

Comment: IEUWG strongly opposes IDEM’ s proposa concerning Section 126 sources. IDEM
has no authority to unilaterdly withdraw afedera rule and the result would be sources being subject to
two (2) rules smultaneoudy. In addition, the language would make Section 126 sources subject to the
gate rule afull month before that rule would otherwise be applicable, even though the compliance date
for the Section 126 rule is il under litigation. Even if the Section 126 ruleis upheld, it is dtill possible
that U.S. EPA would find a SIP call rule with aMay 31, 2004 compliance date to be sufficient and
withdraw the Section 126 rule. IDEM should resolve this matter before including requirements for
Section 126 sources prior to the May 31, 2004 deadline. (IEUWG)

Response: IDEM recognizes that the interaction between the NOx SIP Call and USEPA’s Section
126 ruleis critica for those sources subject to both programs. The two rules require essentidly the
same relief, but there are certain differences between the federa and state programs that would make
smultaneous compliance with both rules problematic. Most notable is the compliance date—May 1,
2003 for Section 126 and May 31, 2004 for Indiana s NOx rule. There arefive (5) utilitieswith
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twenty-five (25) unitsin Indiana subject to both programs. IDEM does not believe, however, that
delaying find action on this rule is either necessary or appropriate.

U.S. EPA, Indiana and the affected utilities dl believe that the sources should be subject to only one
of theserules. Indiana strongly believes, and USEPA agrees, that Indiana s NO, program should
subsume the Section 126 program as soon asit isin place and effective. To have some sourcesin
Indiana subject to Section 126 and others subject to the NO, SIP Cal would make implementation
needlessy complicated. Given the basic Ssmilarities between the programs and that U.S. EPA’ s budget
trading program is the mechanism used to implement both rules, the trangtion from compliance with
Section 126 in 2003 to Indiana s rule in 2004 will be asmooth one. U.S. EPA’s |etter to
Commissioner Kaplan dated May 3, 2001, states clearly that it will proceed with rulemaking to remove
the Indiana sources from the Section 126 rule. 1t dso confirms U.S. EPA’s view that sources can
trangtion from compliance with Section 126 to the Indiana rule without it affecting their banked
alowances and that early reduction credits earned under Section 126 may be used for compliance with
the Indianarule. In fact, by trangtioning to the Indianarule, sources subject to Section 126 get the
advantage of athird year to use early reduction credits.

Two (2) separate lega requirements compel Indianato move forward with this rulemaking. Firdt, in
its decison upholding the U.S. EPA’sNO, SIP Call, the court gave states until October 2000 to
complete their rules. Missing the federa deadline meansthat U.S. EPA could findize afederd NO,
rule & any point, depriving Indiana citizens and sources of the advantages of arule taillored specificdly
to the needs of this state. Some of the features IDEM has developed for the rule in cooperation with
interested parties include the three (3) year alocation methodology (as opposed to the annual
dlocationsin the EPA mode rule) and the energy efficiency/renewable energy set asde. These features
would not beincluded in afederdly imposed NO, rule. Second, Indiana s ozone attainment plan for
Lake and Porter Counties, which is aso past its federd submittal deadline, relies on regiona NO,
reductions as a key component. U.S. EPA is subject to a court approved Consent Decree requiring it
to propose afederal ozone control plan for this area by October 15, 2001 if it has not approved a state
attainment plan, and to findize that federd control plan Sx months later if astate plan il has not been
approved. A key dement of the federd plan would be U.S. EPA’s NO, program.

Commenters urge IDEM to postpone adoption of its rule until the D.C. Circuit Court of Appeds
issues its decision on the legd chalenge brought againgt the Section 126 rule. That decison was issued
on May 15, 2001 and it upheld the Section 126 rule on issues revant to this rulemaking, including the
compliance date of May 1, 2003.

Permitting Issues
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Comment: IDEM should include a pollution control project exclusion in 326 IAC 2-3 amilar to
what has been included under 326 IAC 2-2. Without a broad exclusion in the rule, permitting of
pollution control projects will become more burdensome and project schedules may be affected. U.S.
EPA has proposed changes to federa rules and has issued a policy guidance that IDEM could use as
the basis of the changes and to provide adequate safeguards. (BP) (USS)

Comment: IDEM should follow the lead of other satesin Region V and provide dlarification thet all
NO, control equipment and associated modifications that are necessary to comply with thisrule are
environmentaly beneficia and exempt from gpplicable regulations. (CIN)

Comment: If IDEM indudes language concerning permitting requirements to grant some relief for
pollution contral projects, aforma comment period on any such language should be provided prior to
find adoption. IDEM should dso consder language that would rely on atest of environmenta benefit.
(AEP)

Comment: IDEM should include a pallution control project excluson from permitting requirements
and including the following specific recommendations:

» IDEM should confirm that a source does not need a determination or other form of gpprova from
the department to implement the exclusion.

» A définition for pollution control project should specificaly name the types of NO, controls that will
typicaly be employed in meeting the SIP cdll requirements. This has been done previoudy at 326
IAC 2-1.1-1(13).

» |IDEM should confirm that the pollution control project excluson will extend not only to ingdlation
of the pollution control equipment, but aso to other changes that are needed to accommodate the
new equipment.

» Therule should provide that certain pollution control projects are presumptively environmentally
beneficid. U.S. EPA hasdonethisinits July 1, 1994 guidance document concerning pollution
control project exclusons.

» |IDEM should confirm thet, if a pollution control project resultsin a sgnificant net emissons increase
of aregulated pollutant, disperson modeling is not dways needed in order to determine that the
increase will not cause or contribute to the exceedance of a National Ambient Air Quality Standard
(NAAQS), increment, or air quality related value. Thiswould avoid the expenditure of time and
resources in conducting disperson modeling that is not needed to verify that air quaity will not be
adversdly affected by a pollution control project. (IEUWG)

Response:  IDEM agrees that a pollution control project excluson is gppropriate and has included
apollution contral project excluson in the Emisson Offset rule in 326 IAC 2-3 that is conggtent with
the federd rulein 40 CFR 51.165, the US EPA guidance “Pollution Control Projects and New Source
Review Applicability” (July 1, 1994), and the proposed changes to the new source review rules from
the July 23, 1996 Federal Register (61 FR 38249) that are consistent with the current US EPA
guidance. IDEM had previoudy included a pollution control project excluson in the Prevention of
Significant Deterioration rulein 326 IAC 2-2.
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While the federd rulein 40 CFR 51.165 does not extend the exclusion to source categories other
than eectric utility steam generating units, the US EPA guidance does dlow such an excluson upon a
case-by-casereview. Therefore, IDEM has extended the pollution control project exclusion for mgjor
new source review to al source categories.  The pollution control project excluson includes language
that relies on atest of environmenta benefit and considers other air qudity concerns such asair quaity
impacts and increment consumption. The purpose of including the exclusion in our rule will beto dlow
IDEM to implement the federd rule provisons and US EPA guidance.

A source needs an gpprova from the department in the form of a significant source modification in
accordance with 326 |AC 2-7-10.5(f)(8) for the pollution control project excluson. Thisisaminor
new source review process that will dlow IDEM to implement the rule and US EPA guidance and that
will provide an opportunity for public comment and US EPA comment, as required by the US EPA
guidance. Since the sources that need to use this exclusion are those sources proposing projects that
result in asignificant increase in emissions, thisreview isrequired by US EPA’s policy. These projects
are not required to undergo mgor new source review if they qualify. IDEM does not believe that the
safeguards provided in the exclusion can be effectively implemented without minor new source review
to determine if the pollution control project is environmentaly beneficid or if modding is necessary to
confirm that the project will not cause or contribute to a violation of the NAAQS or PSD increment, or
adversdy affect an air quaity reated valuein aClass | area. In addition, the US EPA did not exclude
utilities from minor new source review, only mgor new source review.

IDEM undergtands that sources would like more clarification regarding permitting for the pollution
control projects and other types of changes that sources must make to comply with the NO, SIP Call.
However, the pollution control project exclusion is a case-by-case exclusion and cannot be broadly
generdized. Theletter from the Ohio Environmenta Protection Agency (EPA) that the commentor
submitted did not state that dl NO, control equipment and associated modifications that are necessary
to comply with the NO, SIP Cdl rule are environmentaly beneficia and exempt from gpplicable
regulations. The letter addressed two sources that submitted a specific request for a determination on
whether or not the sdlective cataytic reduction (SCR) equipment that was proposed for emissions units
at those sources would be exempt from the requirement to get a permit to ingtal in Ohio. The letter did
not address any associated modifications to the emissons units, if any were proposed.

The NO, SIP Call rule does not prescribe what sources must do to comply, and affected sources
arelocated in dl parts of the state, including areas that are classified as attainment and nonattainment for
different pollutants. Therefore, IDEM cannot anticipate al the Ste-gpecific changes that sources will
need or dect to implement to accommodate the new pollution control equipment or comply with the
rule and, as aresult, cannot make blanket statements regarding permitting requirements.

IDEM iswriting a Nonrule Policy Document (NPD) to address the concerns sources have
regarding how we will implement pollution control project exclusion provisons. IDEM has revised the
definition of “pollution control project” to be congstent with 40 CFR 51.165 and the US EPA
guidance. The contral technologies listed in the guidance as presumptively environmentaly beneficia
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areincluded. The NPD will indicate that IDEM agrees that the pollution control projectslisted in the
US EPA guidance will be consdered presumptively environmentally beneficid aslong asthey are
otherwise eigible to be consdered for the excluson. The NPD will aso expressthat IDEM agrees that
disperson modding is not aways needed in order to determine that the increase will not cause or
contribute to the exceedance of a Nationd Ambient Air Quality Standard (NAAQS), increment, or air
quality related value. IDEM can conduct screening-level andyses that are conservative estimates of the
ar quaity without requiring disperson modeling from the source. However, IDEM reservesthe
authority to request adigperson modeling analysisif IDEM has reason to believe that the increase will
cause or contribute to a violation of aNAAQS or PSD increment or adversely affect an air quaity
related vauein aClass| area

IDEM was responsive to commenters at the Air Pollution Control Board (APCB) meeting for
preliminary adoption and included a pollution control project exclusion consstent with the federd rulein
the March 29, 2001 version of the rule that was distributed to the NO, work group. IDEM wrote a
letter to the U.S. EPA Headquarters requesting clarification on the implementation of the pollution
control project exclusion with respect to pollution control projects implemented to comply with the
NO, SIP Cdl. In addition, based on comments received during the third comment period, IDEM
discussed the possibility of extending the pollution control project excluson to source categories other
than eectric utility steam generating units with U.S, EPA Region V. IDEM revised the exclusion based
on the comments that were received during the third comment period and is providing the revised
exclusion in the packet for the June 6, 2001 APCB meeting. Therefore, the excluson was included
based on forma and informa comments and was written in accordance with the federd rule and the
U.S. EPA guidance. The APCB meeting on June 6, 2001 will include an opportunity for aformal
hearing on the pollution control project excluson provisons.

Comment: IDEM should include the provisons of the NO, walver under Section 182(f) of the
Clean Air Act. In addition, IDEM should discuss potentia changes to the offset rules concerning
volatile organic compounds (VOCs). Because the NO, SIP call resultsin attainment of the ozone
standard, additiona offsets are not needed. At a minimum, IDEM could pursue revisng its policy of
not including contemporaneous decreases in the netting provisons in severe nonattainment aress. (111)
(USS)

Response:  The rule doesimplement the provisons of the NO, waiver under Section 182(f) of the
Clean Air Act (CAA) with respect to new source review of NO, emitting sources, however, the VOC
offsat rules are beyond the scope of thisrulemaking.  The offset requirements and de minimis
provisons are required by Sections 173 and 182 of the CAA for areas classified as serious or severe
nonattainment; therefore those provisions cannot be removed from our rule. If the areais redesignated
for ozone atainment or if the arealis desgnated margina or moderate nonattainment, then the additiona
offsats and de minimis provisons may not be required.
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Comment: The language under 326 IAC 10-4-7(b)(1)(A) and (B) are unclear asto when a permit
goplication isdue. The language should be revised to clarify exactly when an gpplication is due.
(USEPA)

Response:  IDEM agrees and has revised the language to be clear that applications are due 270
days before May 30, 2004 or 270 days before a source expects to begin operating.

Applicability

Comment: IDEM has maintained that the Perry K units are large affected units rather than small
electric generating units based on having afirm contract for sde of eectricity to thegrid. There aretwo
(2) eectric turbines at Perry K that have generated eectricity that is distributed to the eectric grid. The
units at Perry K did not need afirm contract for sde to the grid, because the units were part of a*pool”
of dectricity generated by Indiangpolis Power and Light and distributed to the grid. With the sde of
Perry K to Citizens Gas and Coke Utility, there is now a contractual agreement in place. (CTE)

Response: IDEM understands the Situation when the Perry K units were owned by Indiangpolis
Power and Light. It isIDEM’sinterpretation that when applying the definition of “large affected unit” to
the Perry K units, these units meet that definition.

Comment: IDEM should exempt blast furnace gas units from the trading program. If IDEM
exempts units that use blast furnace gas (BFG) as fud from the trading program, the following points
should be included:

» Therulelanguage should clearly state that continuous emisson monitors (CEMs) are not required to
demonstrate compliance.

 Hexibility should be provided when no BFG is available, if IDEM would include fud redtrictions and
an emission rate. During periods of blast furnace re-line, BFG is not generated.

» Therule should clearly state that any requirements apply as an 0zone season average and over al
commonly owned units.

* A definition of “blast furnace gasfired” should be included.

» Therule should alow the use of standard emission factors for fuels where such factors exist.

» Therule should provide that site specific compliance plans would be the basis for reporting
compliance.

IDEM should aso dlow the BFG unitsto eect to be in the trading program if they dect to and comply

with the monitoring. The trading budget could be revised for the select units and unused credits could

be traded to lower compliance costs. Key to this proposd is revisng the rule to delete the “ basdine

emission rate’ provisons. (BSC) (111) (USS)

Response: IDEM has revised the rule to exclude the BFG units from the trading program. However
IDEM cannot alow BFG sourcesto smply to eect to be in the trading program without requiring
forma rule changes, unless the units opt-in following the proceduresin the rule.
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Comment: If BFG are exempted from the trading program, IDEM should base the applicability on
firing greater than fifty percent (50%) during the ozone control period prior to the dlocation date and
should not include a list of gpecific sources or units. Thiswould address periods where the source
switches to another fue for an extended period of time. (111)

Comment: If IDEM choaoses to exempt BFG units from the trading program and include specific
requirements, then the rule should be clear on which rule the units would be subject to, including new
units. In addition, the rule should not apply during startup and shutdown. (111) (USS)

Response: IDEM hasincluded language that would require new BFG units to be subject to 326
IAC 10-3 and not the trading program and has excluded startup and shutdown times. IDEM has
included a specific ligt of existing units that would be subject to the rule. If affected units were not
specified, aunit could be subject to 326 IAC 10-4 in the future based on fuel usage and would require
areadjustment of the trading budget and possibly NO, alowance alocations.

25 ton exemption

Comment: IDEM should continue to work to expand the language and make the exemption as
broadly-worded as possble. Thiswill dlow the rule to focus on more significant NO, sources and
remove unnecessary burdens from sources with comparatively low emissions. (IMPA)

Comment: The changes made to this language for preliminary adoption are supported. IDEM is
encouraged to go farther and expand the exemption. Language under 40 CFR 75.19 alows a source
to make a showing that the valuesin 40 CFR 75.19, Table 2 are ingppropriate and to develop amore
representative value. IDEM should adopt this provison as well as dlowing a source that has afederaly
enforceable limit less than the vaues in Table 2 to use those limits. (AEP)

Response: IDEM has made further changes. The fina language must be acceptable to U.S. EPA,
however, and IDEM may not be able to accommodate al the changes requested by commenters.

Comment: IDEM should not reduce the trading budget for units that qudify for the exemption, but
are not in the trading budget and not alocated allowances. It is not equitable for sources in the budget
to lose these dlowances. Thiswould not impact ozone levels and will make for a smoother operating
program. (AEP)

Response: Asindicated in U.S. EPA comments, the trading program budgets must be adjusted to
account for the potential emissions from these units. By not doing so, IDEM could jeopardize the
trading program and federd gpprovd.

Comment: U.S. EPA has the following comments concerning the twenty-five (25) ton exemption

languege:
» Thelanguage should refer to the defaults under 40 CFR 75.19, Table 2.
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» Thelanguage referring to CEMs should be clarified to require that the CEMs s operated according
to 40 CFR 75, Subpart H and 326 IAC 10-4-12.

» Thelanguage concerning limiting fud usage should be revised to Smply require that the unit's fud
usage during the ozone control period will be multiplied by the default emisson rates and summed to
determine compliance with the twenty-five (25) ton limit.

» Therule must include language that subtracts the unit’s potentia tons of emissions from the trading
budget. Language must be included that deducts these tons from units that have been alocated
alowances and deducts these tons from the new unit set-aside for new units that are exempted.
Example language can be found under 40 CFR 97.4(b)(4), 40 CFR 97.40, and 40 CFR
97.42(d)(5)(ii)(B). (USEPA)

Response: IDEM has incorporated these changes.

Definitions

Comment: The definition of “Energy efficiency and renewable energy projects’ should be expanded
to include projects implemented at large affected units that would decrease the heat input to make
steam or other energy saving projects. (CTE) (AGPC)

Response: IDEM has revised the definition and revised the dlocation procedures to expand the
types of projects that are included.

Comment: The language under the definition of “Percent monitor data availability” should be revised
to reflect units that may not operate during the entire ozone control period. The reference to three
thousand six hundred seventy-two (3,672) should be revised to “tota operating hours during the ozone
control period.” (CTE)

Response: IDEM has consulted with U.S. EPA and has revised the definition to reflect actua
operating hours.

Comment: The term “permanent record” in the definition of continuous emisson monitoring system
should be clarified so it is not construed as a requirement for permanent retention. (NS)

Response: IDEM does not believe that a clarification is necessary, because the rule language
gpecifies required retention periods, not the definition.

Comment: The definition of “emissons’ istoo broad and should be narrowed to only NO,
emissons. (NS)

Response: IDEM agrees that the purpose of thisrule is to reduce NO, emissons, dthough U.S.
EPA has indicated that within the body of the rule, the only reference to emissionsis NO, emissons.
The language has been revised to narrow the definition to avoid any confusion.
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Comment: If IDEM would include thresholds to further define “highly efficient” generation, the
agency should make sure that any references to generating systems refers back to the types of systems
included in the definition. (NS)

Response: IDEM has revised the definition to specify the types of systems and associated
thresholds.

Comment: Theterm “retired” should be deleted under 326 IAC 10-4-2(17)(D). The term could
discourage ingdlation and use of highly efficient generation on a seasond basis, an eva uation period, or
trangtion period. (NS)

Response: Theintent of this language is to permanently retire older, less efficient generation and
replace it with more efficient generation. There is a concern that deleting the term could dlow for
increases in NO, emissons from new units, dbeit highly efficient units, while the unit thet is meant to be
replaced does not have any restrictions on emissions.

Comment: It isnot clear that thereis aneed for a definition of or reference to “NO, budget source.”
It appears to require controls and reductions on units not required to make reductions for purposes of
the NO, SIP call. (NS)

Response: Included with the rule are permitting requirements associated with Title V and federdly
enforceable state operating permit programs. In both of these programs, permits are issued to the
“source” and any units a the source are included in the permit. Therefore, a source that includes a
NO, budget unit is consdered to be aNO, budget source. Because the requirements for alocations or
deductions are unit-specific, IDEM does not believe the rule requires any controls or reductions from
any non-NO, budget unit.

Comment: The definition of “ton or tonnage’ needsto be darified. Fivetenthsis not equa to 0.50
for regulatory purposes. 0.50 should be changed to 0.5. (NS)

Response: IDEM agrees that the language should be revised. However, since the definition
addresses rounding and significant figures, IDEM s revising five-tenths to fifty-hundredths.

Comment: The definition of “maximum design heat input” should be revised to delete the phrase
“and the federdly enforcegble permit conditions limiting the heat input.” This expangon of the definition
is unacceptable and could alow units that would otherwise be subject to be exempt. This could dso
alow sources to shift loads from one unit to another and increase emissions. (USEPA)

Response: IDEM has deleted the phrase.

Retired unit exemption
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Comment: The language under 326 IAC 10-4-3(e)(7) should be revised in the case that aretired
unit is sold or no personnd are located at the Site. In thisinstance, the company should be able to have
records located € sewhere within the state, or possibly with no restrictions on location, aslong asthe
records are made available with a reasonable time (3 business days). This should aso be alowed
under the Standard requirements at 326 IAC 10-4-4(e)(1). (NS) (AEP) (IEUWG)

Response: IDEM has revised the rule to dlow centralized storage within Indiana for sourcesthet are
unattended.

Comment: It isnot clear whether aretired unit would receive afull alocation under 326 IAC 10-4-
9if they only operate for two (2) full ozone contral periods. It is suggested that the rule language be
revised to dlow aunit with only one (1) year of operation to be eigible to recelve afull dlocations.
Thiswill promote units to retire earlier. (CIN)

Response: It isIDEM’sinterpretation that a unit that has operated at least one (1) year within the
time period for which heat input is determined for alowance alocation, the unit would receive an
dlocation. IDEM has revised the rule to clarify thisissue for retired units as well as new units.

Standard requirements

Comment: The language under 326 IAC 10-4-4(c)(2) referring to “plus any amount necessary to
account for actua utilization” should be deleted. 1t appears to double charge for emissions. (NS)

Response: IDEM disagrees that the language would lead to double charging for emissons. The
deduction for actud utilization is based on a specific emisson rate or dlowable emissons, not the actua
emisson rate. However, IDEM does agree that deductions should be for actual emissons and has
deleted the phrase throughout the rule.

Comment: Thereisaquestion of legdity of the language under 326 IAC 10-4-4(c)(6) referring to
“no provison of law shdl be congtrued to limit the authority.” 1t gppears that thisis an attempt to limit
the applicability of due process to persons or parties affected by thisrule. (NS)

Response: U.S. EPA must have the ability to deduct allowances for excess emissons and to
discount alowances under the flow control provisons. Without this language, aclam may be made
that U.S. EPA does not have the authority to make these deductions.

Allowance Allocation Methodology

Comment: IDEM should choose an dlocation methodology for the large affected units quickly.
IDEM has requested and recelved comments concerning preferred dternatives, but the agency has not
yet selected any dternatives. Without specific language, sources cannot provide specific comments.
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Because of the dday, IDEM should move the rulemaking to the June, 2001 air pollution control board
mesting. (CTE)

Comment: The dlocation methodology for large affected units should be revised. The rule should
alocate allowances based on a sixty percent (60%) reduction from current emissions, not an arbitrary
seventeen hundredths pound of NO, per million British therma units (0.17 [b/mmBtu). The exception
would be if asixty percent (60%) reduction would result in an emission rate below seventeen-
hundredths (0.17) Ib/mmBtu. This more accuratdly reflects the intent of the SIP call rule. (APGC)
(CTE)

Comment: IDEM should retain the current dlocation methodology. The costs of ingtdling controls
on the bailer at Purdue could range from fifteen to sixty thousand dallars per ton of NO, ($15,000 -
$60,000/ton) reduced. Purdue aso has concerns about NO, credits being available for purchase even
at two thousand dollars per ton ($2,000/ton). (PU)

Response: IDEM has sought and received thoughts and comments from the owners/operators of the
large affected units. Severd dlocation methodol ogies have been under discusson and IDEM identified
its recommended approach with affected industries. IDEM believes this gpproach will lessen costs
overd| to affected sources and represents a good bal ance among the diverse needs of the sources.

Comment: IDEM should include incentives for energy efficiency in the dlocation methodology.
Since many of these projects will be new with lower permit limits, the language should be changed to
dlow the dlocations to be based on fifteen-hundredths (0.15) Ib/mmBtu rather than the permitted rate.
To be digible for the higher alocation emisson rate, naturd gas fired units would have to have an
efficiency of at least forty percent (40%) and the target for combined heat and power would be fifty-
five percent (55%). Definitions would be needed for terms such as “rated generdting efficiency” or
“overd| rated generating efficiency”. Rated generating efficiency would be the seasond design gross
efficiency using the lower hesting vaue of thefud. Overdl rated generating efficiency would be the
seasond design gross efficiency of the eectric and steam generating unit using the lower hegting value of
the fud and incorporating the full energy vaue of the supplied steam and hot water. (NS)

Comment: IDEM should retain the language that would alocate alowances based on the more
gringent of fifteen-hundredths (0.15) Ib/mmBtu or the allowable emisson rate. This method assures
that the units that need the alocations receive them. IDEM should not revise the rule to alow
exceptions for high efficiency units. Thisis an ingppropriate mix of energy policy with arule that
focuses on emission reductions. (IKEC)

Response: Since preliminary adoption of the NOx SIP Cdl rule, IDEM has included additiond
incentives and thresholds developed in cooperation with the Indiana Department of Commerce, Energy
Policy Divison. A definition of “rated energy efficiency” has been added to the rule and IDEM has
retained the language that would alocate alowances based on the more stringent of fifteen hundredths
(0.15) pounds per million Btu or the dlowable emissons rate with some exceptions to encourage

generating efficiency.
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Comment: IDEM should revise 326 IAC 10-4-9(f) to deduct alowances based on actual emissions
and not actud utilization. Using actud utilization could lead to alowances being over-counted and not
available for other units. (NS)

Response: IDEM agrees and has revised the rule language in 326 IAC 10-4-9(f) and elsewhere to
require deductions for actua emissons.

Comment: IDEM should alocate dlowances for alonger time period than three (3) years. A
longer time period will alow better planning for long lead time ingdlations of controls and the
purchasing of future streams of alowances to ensure compliance. New sources can ingtdl controls
more cost-effectively and do not need the lead time to retrofit units with control devices. Thereisadso
concern that market forces will increase the price of alowances to cover the increased voldility and
risk associated with short-term dlocations. (CIN)

Comment: IDEM is encouraged to revise the rule to afive (5) year dlocation and any dlocation
shorter than the current language is opposed. Comments have been previoudy submitted to address
new unit set-asde issues with alonger time frame. (AEP)

Comment: The current language concerning athree (3) year alocation, three (3) yearsin advance is
supported. Thisdlocation schedule provides some stability for compliance planning that will help
gimulate trading market development. (CTE)

Comment: The rule should be revised to dlocate dlowances annudly, three (3) yearsin advance.
(EP) (T1)

Response: IDEM believes that dlocations for three (3) years, determined three (3) yearsin advance
isagood compromise between the concerns of existing sources and new sources. Three (3) yearsis
about the lead time required to ingtall control equipment if needed.

Comment: The current rule language does not provide adequate public review for alocations of
future allowances after the initid dlocation period. IDEM should revise 326 IAC 10-4-9(b) to require
adequate public review of future alocations. (CIN)

Request: IDEM agrees that there should be a public process for future alocations. IDEM has
revised the language to incorporate language Smilar to that under the Section 126 rule that provides for
public comment, but would limit the comment to whether or not the rule was applied correctly.

Comment: The language concerning alocations based on an alowable emission rate should be
clarified. The language should include “as of the date that the unit becomes affected by thisrule” This
phrase will diminate any alowance pendty for subsequent NO, control programs. (CIN) (IEUWG)
(STE)

Request: IDEM agrees and has revised the language where needed.
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Comment: The language concerning timing of alocations under 326 IAC 10-4-9(b)(1) must be
revised. The unit-by-unit alocations for 2004 must be included with Indiana' s SIP submittal. (USEPA)

Response: Within thirty (30) days of the effective date of this rule, which is expected to be later this
year, IDEM will submit to U.S. EPA the unit by unit allocations according to the methodology
contained in the rule for EGUs and the unit by unit dlocations are included in the rule for nonEGUs. A
copy of the 2004 dlocations will be included with IDEM’ s SIP submittdl.

Enerqy Efficiency and Renewable Eneray (EE/RE) Set-Aside

Comment: Any unused alowances from the EE/RE sat-aside should be returned to existing large
affected unitson a pro ratabasis. The dlowances for the set-aside were taken from the large affected
unit trading budget and should be returned to the sources from whom they were taken. (AGPC)

Response: IDEM agrees that some unalocated alowances should be redistributed to large affected
units. However, other commenters have suggested that the EE/RE set-aside should be larger. IDEM is
proposing to redistribute fifty percent (50%) of the unalocated alowances to large affected units and
retain fifty percent (50%) for the next year’ s dlocetion.

Comment: Theincdusion of an EE/RE set-aside is supported. Thiswill provide an incentive for
sources to go beyond environmental compliance while improving the reliability of the regiond dectric
system. (EC)

Response: IDEM agrees and appreciates the support.

Comment: IDEM should not include non-NO, or renewable energy units in the set-asde for legd
and policy reasons. (CIN)

Response: As part of the SIP cdll, U.S. EPA provided states with the flexibility to achieve NO,
reductions by various means. U.S. EPA has provided guidance for incorporating EE/RE set-asidesin a
trading program and include a variety of digible projects including non-NO, and renewable energy
projects.

Comment: If IDEM makes sgnificant changes to the set-aside, supporting information as to the
environmenta, emission reduction, energy and cogt-effectivenessin dollars per ton of NO, reduced
must be provided. IDEM should provide supporting documentation under statutory financia impact
requirements so the relative impact of traditiond controls to the benefits that EE/RE projects provide in
the time frame between now and 2004 can be analyzed. (CIN)

Response: IDEM has not made sgnificant changes to the Sze of the set-aside, but has made
changes to the digtribution process. The changesthat IDEM is proposing further clarify the projects
that would be digible for EE/RE set-aside alowances and the manner in which they will be alocated.
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Asto cogs, the EE/RE set-aside is established from the large affected unit budget, not the dectricity
generating unit budget, and IDEM has looked at the financia impacts on these sources.

Comment: IDEM should provide any references or protocols that may be used to develop
thresholds. Any termsthat are used that are not generaly known or used in the industry must be
included. In addition, IDEM should consider coal-bed methane related projects as acceptable projects
under the EE/RE set-aside and should have congstent thresholds throughout the rule. Any thresholdsin
the definition should be congstent with any thresholds that would be included in the dlocation
methodology in 326 IAC 10-4-9. (CIN)

Response: IDEM devel oped the thresholds referred to in cooperation with the Indiana Department
of Commerce, Energy Policy Divison. Efficiency thresholds and definitions were based upon
references from the U.S. Department of Energy (DOE) including the Energy Information Administration
(EIA), Office of Fossil Energy (FE), National Energy Technology Laboratory (NETL), and Energy
Efficiency and Renewable Energy Network (EREN). Performance summaries about state-of-the-art
basel oad power plants that are expected to be commercidly offered by 2002 have been prepared by
Parsons Infragtructure & Technology
for the U.S. DOE, Fossil Energy in the report, "Clean Cod Technology Evauation Guide" Other
reference sources include the U.S. Environmenta Protection Agency (EPA), the Indiana State Utility
Forecasting Group, and industry associations. Coa-methane projects are not considered acceptable
under the EE/RE set-aside because the projects would result in new NO, and carbon dioxide
emissons. IDEM has included thresholds that are for the most part consstent. There are some
differences between the energy efficiency definition and other areas of the rule. In some cases, to be
congdered as an energy efficiency project, a higher efficiency may have to be obtained. The bar may
not need to be as high for existing or new units when alocating allowances under 326 IAC 10-4-9.

Comment: IDEM should clarify how alowances would be alocated for EE/RE projects that would
involve kilowatts energy savings whether a utility has an a priori ownership interest in the alowances.
(CIN)

Response: The rule language would dlow a utility to request dlowances for a utility sponsored
energy savings project. However, the dlocation would be “discounted” to recognize the benefit for the
utility for reduced demand.

Comment: IDEM should consider the capture and use of process waste gases as EE/RE projects.
Currently basic oxygen furnace gasisflared, but studies have been conducted to evauate if this could
be captured and used to produce useful energy. Economic incentives help justify these projects. (111)

Response: Changes have been included in the definitions and the alocation methodology that would
alow a source to request dlowances based on energy savings and NO, reductions.
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Comment: The size of the EE/RE set-aside should be increased to five percent (5%) to increase the
environmental and economic benefits of the program for Indiana. IDEM should evauate a larger s&t-
asde and itsimpacts on the trading budget. (HEC) (CACI) (NRDC) (SDC) (STV) (SCHC) (VWI)

Comment: IDEM should increase the EE/RE set-aside to ten percent (10%). A ten percent (10%)
Set-aside would be a positive step toward a clean environment and a promising future for our children.
(JDS)

Response: IDEM bdlieves that the current size of the EE/RE set-asde is sufficient for Indiana given
the projections of potentiad EE/RE projects. The language has been revised that would dlow the set-
asdeto increase from one (1) year to the next, if undlocated adlowances are available.

Comment: A sgnificant concern with the set-aside is that it be used to encourage the most
environmentaly friendly and mogt efficient technologies and practices. Therefore, we bdieve that the
alocations from the set-aside should be prioritized and the most desirable projects are the renewable
energy and demand-side projects. The digtribution of the EE/RE set-aside for the first three (3) year of
the program should be prioritized as follows.

1) Renewable and demand-side energy efficiency projects

2) Combined heat and power projects and fuel cellsfor the substantid use of asingle end user.

3) If included, microturbines and smal combined cycle generation for the substantia us of asingle end
user.

4) Methane-fueled generation.

5) Repowering projects.

6) In-plant efficiency improvements at existing sources.

After three (3) years, the supply-sde projects (repowering and in-plant efficiency) should become
indigiblefor dlocations. These projects are the easiest to implement and can take advantage of the set-
asde while the other projects ramp up their implementation. (HEC) (CACI) (NRDC) (SDC) (STV)
(SCHC) (VW)

Comment: The language under 326 IAC 10-4-9(e) needs to be clarified to give priority to demand-
Sde energy efficiency and renewable energy projects before supply-side projects. The current
language is adso unclear on whether the set-aside is made whole for each ozone control period. (EC)

Response: The rule language has been revised to atiered alocation method that would prioritize the
dlocations in amanner that is very smilar to what is proposed. Demand-side efficiency and renewable
energy projects are given fird priority. In later years, the prioritization would effectively phase out
allocation to supply-side projects when higher priority projects deplete the set-aside. Each year anew
st of dlowancesis avalable and thisis reflected by the language that refers to “ The department shall
establish . . . for each ozone control period . . .".

Comment: IDEM should include efficiency thresholds for projects to be digible for dlowances.
For combined heat and power projects, the threshold should be established at seventy percent (70%).
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For fuel cdls, the threshold should start at forty percent (40%) and then increase to fifty percent (50%)
after five (5) years. (HEC) (CACI) (NRDC) (SDC) (STV) (SCHC) (VWI)

Response: IDEM is atempting to provide an incentive for widely available technologies that are
currently uncommon in Indiana. The efficiencies for combined heat and power are highly dependent on
the availability of processes to use the heet from the equipment. IDEM wishes to create incentives for
projects that are efficient, even if they do not achieve the optimum efficiency.

Comment: The definition of “hydropower” should be darified. The following should be included:
“For the purposes of this rule, hydropower is defined only as new hydropower generation projects
implemented at existing dam sites.” (HEC) (CACI) (NRDC) (SDC) (STV) (SCHC) (VWI)

Response: IDEM has provided the clarification.

Comment: The current definition of EE/RE projectsis very broad and encompasses many types of
projects that are not traditionaly thought of as energy efficiency projects. IDEM should include the
following: “this definition isfor the purposes of implementing this rule only and may not conform to other
definitions of renewable energy and energy efficiency outside of thisrule”” (HEC) (CACI) (NRDC)
(SDC) (STV) (SCHC) (VWI)

Response: IDEM has included this language at the end of the definition.

Comment: The underlying principle of the EE/RE set-aside should be to encourage long term
displacement of NO, and multiple other air emissons from the generating sector by end-use energy-
efficiency projects, renewable energy, and technologies that are highly efficient or emit minimd air
pollutants, or both. Following are specific comments concerning the set-aside:

* Inefficent and polluting technologies should not be included in the EE/RE definition.

* Repowering exiging dectricity generating units should not be included in the definition. This over-
rewards utilities and threatens to consume a significant portion of the set-aside.

* Improvements to exigting eectricity generating units should not be included. Thereisdready an
adequate incentive to improve efficiency to maximize the alowances the utilities will receive.

» Technologiesthat rely on wastes for fud should not be included in the definition. These technologies
emit NO, and are not renewable energy sources. (HEC) (CACI) (NRDC) (SDC) (STV) (SCHC)
(VWI)

Response: The technologies that are included are inherently clean or the thresholds are high enough
to require new technologies. Repowering projects are only given fractiona alowances and the
prioritization would not allow these projects to consume a sgnificant portion of the set-aside. The
maximization of dlowances for improvements to exigting units only works for theinitia dlocation and
arelimited. Due to the improvements the heat input for dlocations in future yearswill beless. The
technologies that rely on waste for fud dready produce NO,. Thefud issmply being flared or, where
the fud is not flared, the fud is being vented as methane. IDEM bdievesit is environmentaly beneficid
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to capture the energy and displace other dectricity generation. IDEM has revised the definition so that
these technol ogies are no longer defined as renewable energy sources.

Comment: Indianamay include set-asides for new units and EE/RE projects, but the rule language
must be clear that these set-asides are reserved from the trading budget. (USEPA)
Response: IDEM has darified that the set-aside allowances come from the trading budget.

New unit set-aside

The comments summarized below reflect awide variety of views on how new sources should be
treated in the NO, budget program. Since the object of the alocation methodology isto distribute a
fixed number of NO, alowances, whether asource islarge or smdl, existing or planned, peaking or
basd oad influences the pogition it takes on how to structure this part of the rule. Existing sources
desrefor reatively long alocation periods (i.e. greater certainty of how many dlowances they will have
into the future) isin direct conflict with new sources desire to become “part of the system” as quickly
as possible so that they can receive dlocations on an equd footing with existing sources.

With careful consderation of the many vaid points that have been raised by affected sources and the
public during this rulemaking process, IDEM hastried to develop as baanced an gpproach as possible
and has used the following two primary principles in developing the rule language it intends to ask the
Air Board to find adopt:

* therule should be as cost effective as possible (the costs to power consumers aswell asto the
companies themselves), kegping in mind that costs are very difficult to estimate except with alarge
range of uncertainty;

* therule should encourage, or a least not discourage, development of an adequate, affordable and
clean energy supply in Indiana
The comments are grouped and summarized according to the specific point they rase. These are;

the Sze of the new source set asde and the length of the alocation period; the formula by which new

sources should get their alowances, when does anew source become an existing source for purposes
of dlocations;, what should happen with unused allowances;, should there be separate set asdes for
new EGUs and new nonEGUSs or should they be combined; and the timing of when the new source
alocations are awarded.

Comment: Thereis concern about the length of time a new unit must get alowances from the set-
aside and possible oversubscription of the set-asde. IDEM should try to supplement the pool or lessen
the time that it takes to trangtion to an exiging unit. Using unused EE/RE alowances to supplement the
new unit set-asideis supported. IDEM could aso extend the five percent (5%) through 2009. (EP)
(EC)
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Comment: IDEM should extend the five percent (5%) set-aside to the second allocation period,
through 2009, to address the possibility of alarge number of new sources locating in Indianaand
uncertainty about with which of these projects may actualy become operationd. (HE)

Comment: The rule should be revised to include a more frequent adlocation. Including athree (3)
year dlocation, three (3) years in advance resultsin a Sgnificant number of units vying for dlocations.
(EC) (T1)

Comment: The new unit set-aside should not be changed and | eft a five percent (5%) initidly and
then reduced to two percent (2%). If any changes are made, it should be to reduce the set-aside to
three percent (3%) initidly. While there may be projects that have submitted permit gpplications, this
does not mean that dl will be built and U.S. EPA’s assumptions and analys's showed that the current
amount in the rule is sufficient. In addition, allowance alocations dso must cover growth a existing
units and to avoid the strain on eectric rdiability, a smaller sat-aside should be created. Changesto the
gze of the new unit set-aside, along with other possible rule changes, could result in the requirement to
inddl additiond control devices & a sgnificant cost. These cogts are Sgnificantly higher for existing
sources, as much asforty to fifty percent (40-50%) higher than new sources. (CIN) (AEP) (IEUWG)
(STE)

Comment: The new unit set-aside should not be changed and should reflect historical NO,
increases from these units. (111)

Comment: IKEC continues to object to any enlargement of the set-asides that requires controls
beyond that envisioned for the SIP cdl. This would gpply to any possible revisons that would extend
the initid five percent (5%) set-aside to the second alocation period. IDEM has dready included
language that would alow unused alowances to be carried over and this effectively shiftsalarger
amount to later years. (IKEC)

Comment: The one percent (1%) set-aside for large affected units is supported. (CTE)

Comment: IEUWG has commented previoudy thet if IDEM adopts an dlocation period longer than
two (2) years, the new unit set-aside should adopt a methodology to incorporate new sources into the
alocation system before alowances are re-alocated. Once a unit has been operating for two (2)
ozone control periods, the unit should receive a“fixed” dlocation based on the highest heet input of the
control periods. The dlowances would be “retired” from the set-aside, and if the unit emits less than its
alocation, any unused alowances are not returned to the set-aside. This approach integrates the new
unitsinto the dlocation system more quickly and provides more certainty to units that are lower in line
for dlocations. Draft rule language has been previoudy provided. (IEUWG)

Response: The length of the dlocation period and the Sze of the new source set aside are integrdly
related. If IDEM dlocates dlowances annualy, then new sources become part of the regular alocation
process relaively quickly, and a smaler new source set asideisrequired. |If IDEM dlocates
dlowances for athree (3) or afive (5) year period, then alarger set aside is needed if theruleisto
provide future EGUs with access to any dlocations. Existing sources are guaranteed a substantia
percentage of the alowances they will need through the allocation process. New sources, on the other
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hand, will have to rely heavily on the availahility of dlowancesin the market. The smdler the new
source set aside, the more new sources will have to obtain alowances from the market.

Exigting sources have argued strongly againgt an annua alocation period because they prefer the
certainty of knowing how many alowances they will have for more than ayear a atime. Given the
long lead time for planning and implementing pollution control projects, having that kind of certainty
makes sense. Some have advocated afive (5) year period, longer than the three (3) years proposed
by the board. New sources, on the other hand, argue that once they have started operating, they
should become existing sources and share in the pool of alowances on an equd footing with sources
that have been in existence for many years. Under athree (3) year approach, a source that isnew in
2003 will have to use alowances from the new unit set-aside for seven (7) years. Onitsface, thisisa
long period of time for new sources to wait to become part of Indiana s existing utility pool.

IDEM believesthat athree (3) year period is an gppropriate compromise between new and existing
sources on this point. Providing adequate lead time and relatively more certainty for sources thet il
provide the grest mgority of power to Indiana consumers will contribute to keeping eectricity costs
low. However, given the lengthy waiting period for new sources that results from this gpproach, IDEM
aso believesit is appropriate to provide afive percent (5%) new source set aside for the first six (6)
years of the program. IDEM will recommend to the board that any unalocated alowances in the new
source set-aside will go firg to the EE/RE set-aside if that set-aside is oversubscribed or, the more
likely event, be distributed to existing sources.

Comment: IDEM should include alimit on the number of alowances a source may request for a
new unit. The rule bases the alocation on the maximum design heet input and an emisson rate.
Without limits, aunit may be alocated alowances that exceed limitations in the unit's permit. (HE)

Comment: The dlocation of the new unit set-aside should be revised to diminate alocations based
on maximum design hest input. This methodology overalocates alowances to pesking units and
pendizes basd oad units. The language should be revised to dlocate dlowances at twenty-five percent
(25%) of the design heat input for peaking units and seventy-five percent (75%) for baseload units.
Another option would be to redlocate at the end of the season based on actud utilization. 1n any case,
alowances should not be banked if aunit does not receive enough alowances to cover actud
emissons. The alocation methodology should also be revised to reward more efficient generation.
This can be done in the same manner as proposed for exigting units, in that, energy efficient generation
would be dlocated at a 0.15 Ib/mmBtu basis rather than the permitted limit. (NS) (EC) (EPY) (TI)

Response: Assigning alowances to new sourcesis more complicated than existing sources because
they have either no or limited historica heat input by which to judge expected usage. The proposed rule
provides that the source estimate the number of hours it expects to operate, given the type of facility it is
and any limits imposed by the source' s permit. Because sources would likely make conservative
estimates, the proposed rule provides that any unused alowances would be returned to the new source
pool rather than retained (or sold or traded) by the source. IDEM is especidly conscious of thisissue
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because of how many of the units recently permitted or currently in the permitting process are for
peeking plants, whose operation will vary depending on the severity of the summer. The proposed rule
a0 bases dlocations on the emission rate of the sources permit if it is Stricter than 0.15 Ib/mmBtu.
Since new sources permitted rates will in virtudly al cases be less than 0.15 Ib/mmBtu, basing
alowances on ahigher emisson rate smply gives them excess dlowances, and makes fewer avalable
to sources who will incur cogts to control emissonsto the 0.15 Ib/mmBtu leve.

Upon further congderation of suggestions by severd commenters, IDEM believesit is sound policy
to treat peaking and basd oad units differently and that afair digtribution would be to give the pesking
units alowances assuming twenty-five percent (25%) of the maximum heet input and the basdoad units
alowances based on seventy-five percent (75%) of the maximum heet input. This dlowsthe ruleto
recognize that basdoad units are very likely to operate more hours than peaking units, evenif it isahot
summe.

By continuing to base the alowances on lower of permitted emisson rate or 0.15 I/mmBtu, the rule
assures that new sources will not get alowances for more emissons than their permit dlows. By
continuing to require that unused alowances be returned to the poal, the rule aso guarantees that
sources will not get more alowances than they actually need.

Comment: The current rule would allow anew unit to be considered “existing” after one (1) year of
operation. While this may help trandtion unitsinto the existing unit alocation pool sooner, it could result
in an underestimation of dlowances. New units should be given the option of remaining in the new unit
set-adde for alonger period of time to get representative data for alowance alocation. (HE) (WE)

Comment: A new unit should be considered to be “existing” after one (1) year of operation and the
rule revised accordingly. (EC) (TI) (EP)

Response: In order not to further exacerbate how long it takes new sources to get into the existing
source pool, the proposed rule provides that a new source can be considered existing after one year of
operation. Sources have raised the concern that, if that one year had lower than expected operation,
three years of dlowance dlocations would be based on that unreasonably low number. These sources
would like the option to remain in the new source poal.

Comment: IDEM has proposed to bank unused alowancesin the new unit set-aside for usein
future years. Whilethisis supported, there should be limitations on the amount that may be banked so
that the possibility of triggering flow control isreduced. A cap of two percent (2%) of the trading
budget would be adequate for new units without unnecessarily withholding allowances from the market.
(HE)

Comment: IEUWG has agreed that because units are dlocated alowances based on the maximum
design heat input, these units should return unused alowances at the end of the ozone control period.
However, instead of banking these dlowances, we believe that these dlowances should be
redistributed to new units that did not receive alowances. While this would require an expedited “true
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up” a the end of the ozone control period, it more accurately reflects the true purpose of the set-aside,
enauring that new units have sufficient alowances until they are integrated into the program.
Recommended language has been provided and would gppreciate an explanation of why is has not
been adopted. (IEUWG) (STE)

Response: IDEM acknowledges the point made by this comment, and proposes to addressiit by
recommending that the rule differentiate pesking and basdoad unitsin the initid alocation process
rather than by trying to return unused alowances to other new sources who may not have received
enough in theinitid dlocation. Given the very compressed time for true up at the end of the ozone
Season, trying to accomplish this distribution could be unredistic. Moreover, IDEM expects that by the
time this distribution could be made, new sources would have aready secured the allowances
necessary for that ozone season, in which case the additional alowances would more probably be
carried over for use in the next season.

Comment: IDEM should not combine the EGU and nonEGU new unit set asdes. U.S. EPA
created separate budgets based on different source types and control requirements and it makes little
sense to combine them for the purposes of the set-asides. This could lead to one group subsidizing
another. (IEUWG,) (STE)

Response: IDEM agrees that the better gpproach isfor the rule to maintain separate new source set
asdesfor EGUs and nonEGUs s0 that neither group subsidizes the other and will recommend
appropriate language changes to the board.

Comment: IDEM should revise the rule to issue new unit set-aside alocations as early as possble
to assg in planning. Aswritten, it would be very risky for anew unit to come on-line and rely on the
new unit set-aside alocations from year to year. IDEM should encourage the replacement of old units
with new, clean units. (I11)

Comment: IDEM should not dlocate dlowances to new units on a pro ratabasis. The alocations
should be done on afirst-come, first-served basis, based on the date that the new unit isissued a
condruction permit. This gpproach minimizes uncertainty and is aso the mogt fair, as those units that
get permitsfirst likely have made the earliest initid investment. Under the proposed approach, sources
will not know how many alowances the unit will receive until shortly before the ozone control period
and this could impact the ability to obtain financing for the project. IEUWG) (STE)

Response: Theissue of whether new source alocations are made on arolling basis or & agiven time
during the year isa clear policy question. Advantages to arolling alocation system are that sources get
certainty earlier in the process about the availability of alowances, which hdpsin planning and
financing, and sources that are further ahead in the permitting process get the reward of accessto
alowances before other projects that are not as far along. On the other hand, how quickly a source
gets through the various necessary permitting and approva processes does not only depend only on its
own diligence—factors beyond its control may affect the timing of approvas. Moreover, to give out
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the new source set asde on arolling basis could result in one (or afew) sources securing al the new
source alowances for that year, with none | eft for projects that just weren't quick enough. IDEM
believes afairer outcome isto review the gpplications for new source alowances once ayear and share
them pro rataamong dl igible projects, thus assuring that dl projects get some alowances, even if
none gets dl that it needs.

Monitoring

Comment: There are severd issues concerning the monitoring requirements.

» Operation of the CEMs should not be required for units that are not operating.

» CEMs should not be required for units that are not operating as of May 31, 2004. Some units may
be down temporarily.

» CEMs cetification should not be required each year for units that monitor only during the ozone

control period. (111)

Response: CEMs operation is not required for units not operating. Thisis reflected in the change to
the definition of “percent monitor data availability” thet is based on the number of hours the unit
operated. Recertification is not needed unless there have been modifications or other changesthat are
specified in the rule. Owners or operators do have to do an annua quality assurance testing according
to 40 CFR 75.74(c) prior to commencement of the control period.

Comment: The language under 326 |AC 10-4-12 should be changed to require monitoring to bein
place by May 31, 2003. The additiond year of monitoring ensures that sources monitoring systems
are working and meeting the requirements of 40 CFR 75 before the requirement to hold allowances
beginsin 2004. (USEPA)

Response: IDEM has changed the dates that the monitoring must be in place.

Early Reduction Credits

Comment: The number of alowances currently avallable for digtribution as early reduction creditsis
subgtantidly smdler than the number of credits that could be generated by sourcesiif they had adequate
incentives to ingtal and operate controls before 2004. IDEM should continue to seek all reasonable
mechanisms to increase flexibility to meet the gods of the SIP call to avoid unnecessary cost increases
and risksto eectric rdiability. (CIN)

Comment: IEUWG has previousdy commented that U.S. EPA underestimated the number of
control devices that would be required to comply with the SIP cal and to remedy this situation, IDEM
should double the size of the compliance supplement pool. As an dternative, we have proposed the
approach taken by Ohio that would allocate allowances for the period May 1 to May 31, 2004.

IDEM has not accepted these recommendeations because of concerns that U.S. EPA will not approve
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the SIP submisson. Thereisanew adminigration in office and IDEM should obtain a direct answer
from the political leadership at U.S. EPA before deciding whether or not to abandon these approaches.
(IEUWG)

Response: U.S. EPA has stated clearly, both in response to Commissioner Kaplan's recent |etter
and in response to draft and proposed rules submitted by other states, that it will not approve state rules
that contain larger compliance set aside pools than that contained in the NO, SIP Call or that use the
approach proposed by Ohio of adding the May 2004 uncontrolled emissions to the state’ s budget.
IDEM has had numerous phone calswith U.S. EPA gaff on these two suggestions and, most recently,
clear direction from John Seitz, the Director of U.S. EPA’s Office of Air Quaity Planning and
Standards on these points. The new adminigtration has not given any indication that it intends to
reconsder the agency’ s position on theseissues. Itisnot in the interest of Indiana citizens or business
for IDEM to submit aruleto U.S. EPA that we know will not be approved, therefore IDEM does not
intend to ask the board to add these provisonsto therule. If U.S. EPA were to teke a different
position on ether of these issues in the future, amendments to the rule could be considered at thet time.

Pendties

Comment: The rule should not require that each day of the ozone control period is a separate
violation if aunit has excessemissions. Only the number of daysin which the alocations were
exceeded should be violaions. IDEM should not put the onus on the owners and operatorsto
demondtrate that alesser number of days should be considered and should define exactly what
condtitutes a“lesser number of days.” (111)

Comment: The rule must include language in 40 CFR 96.54(d)(3)(i) concerning pendties. The
language i pulates the maximum number of days in which aviolation could be sought. Individua
agencies have the discretion to seek pendties for fewer days of violation. Removing this language
would limit both the state' s and U.S. EPA’'s ability to seek violation for the maximum number of days,
which would be contrary to the Clean Air Act, asinterpreted in case law. (USEPA)

Response: IDEM agrees with the commenters that the notion of daily noncompliance in the context
of abudget-based rule is questionable. However, IDEM has not changed the language concerning
violations because U.S. EPA hasindicated that it cannot approve language less stringent than the
federd language. The language does dlow a demondration that fewer days should be consdered and
IDEM would be inclined to use its enforcement discretion to accept such a demondration. IDEM
believes that it is up to the owner or operator to make this demondration if they do not believe the unit
was out of compliance for each day.

Multi-pollutant compliance Strateqy

Comment: IDEM is encouraged to include language that would alow compliance extensions for
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units that commit to a multi-pollutant control strategy. Detailed comments and suggested language have
been provided during the Second Notice of Comment Period. We believe that Indiana statutes and the
Clean Air Act dlow the state to include these provisonsin the rulein anew section 16. Our proposa
would alow sources an extension until 2008 and include an expanded compliance supplement pool or a
innovative technology pool for use by units under an gpproved plan. This program would not conflict
with the intent of the NO, SIP call or U.S. EPA’ s ahility to evauate the impact of the emisson
reductions. (AEP) (IEUWG)

Response: As with expangion of the compliance supplement pool, U.S. EPA has been consgtent in
its pogition that the requested language will not be gpprovable. As noted above, future changesin U.S.
EPA policy would have to be considered and could lead to amendmentsto Indiana srule.

Direct compliance extensons

Comment: IEUWG has previoudy commented about the showing that would be required for a
direct compliance extenson and the manner in which IDEM had structured the rule language to partition
the compliance supplement pool for these extensons. While IDEM has revised the rule to remove the
partitioning language, the language concerning the showing has not changed. As has been previoudy
dated, the showing is dmost impossible to make and IDEM should consider modifying the language to
lessen the dringency in light of what has happened in Cdifornia. (IEUWG)

Response: Any changes would have to be acceptable to U.S. EPA. It should be noted that utilities
are not the only units subject to thisrule. Large affected units may need a direct compliance extenson if
controls are not in place by the compliance date. In addition, IDEM expects that many sources will
pursue early reductions credits to provide for compliance extensions and this may diminate the need for
direct extensons.
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